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MEMORANDUM FOR REGIONAL DIRECTORS

FROM: Michadl A. Pearson /S/
Executive Associate Commissioner
Office of Field Operations

SUBJECT:  Detention Procedures for Aliens Whose Immediate Repatriation
Is Not Possible or Practicable

This memorandum clarifies the authority of District Directors to make release decisions
and emphasizes the need to provide areview of administratively final order detention cases both
before and after the expiration of the mandatory 90 day detention period at § 241(a)(2) of the
Immigration and Nationality Act (INA).

The District Director is required to review every administratively final order removal
case before the ninety [90] day removal period mandated by § 241(a)(1) expires. 8 C.F.R. §
241.4 givesthe District Director the authority to make release decisions beyond the removal
period based on specific criteriain the regulation as set forth below. The regulation also provides
that the District Director should provide an alien with the opportunity to demonstrate by clear
and convincing evidence that he is not a threat to the community and is likely to comply with the
removal order. The alien may be given this opportunity in writing, oraly, or a combination
thereof. The District Director must ensure that the file is documented with respect to the alien’s
opportunity to present factorsin support of his release, and the reasons for the custody or release
decision.

The District Director cannot delegate the authority to render the ultimate custody or
release decision beyond those directly responsible for detention within his district or Service
Processing Center (SPC). Such individuals may include the Deputy District Director, the
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Assistant Director for Detention, the Officer in Charge (OIC) of a detention center, or persons
acting in such capacities. These persons must be specifically designated by the District Director.

Although the District Director cannot relinquish his decision-making authority, he may
utilize various methods to assist in reaching a determination. For example, he may designate an
individual or group of individuals to review the alien file and obtain any other relevant
information. To the extent Districts have a high volume of post order cases, the District Director
may also request detail assistance from other districts, the region and/or headquarters for the
purpose of conducting custody reviews. The District Director may use information obtained by
local staff or detailees to make his custody decision. Detail assistance may be coordinated
through John Castro, at Headquarters Detention and Deportation, (202) 616-7836.

Every six months, the District Director must review the status of aliens detained beyond
the removal period to determine whether there has been a change in circumstances that would
support arelease decision since the 90 day review. Further, the District Director should continue
to make every effort to effect the alien’s removal both before and after the expiration of the
removal period. The file should document these efforts as well.

When an alien isreleased pursuant to 8 C.F.R. § 241.4 under an order of supervision, the
order of supervision must specify the applicable conditions of supervision. In addition, the order
of supervision must be signed by one of the parties authorized in 8 C.F.R. § 241.5.

Any alien described in 8 C.F.R. § 241.4(a), may be returned to custody subsequent to
release under an order of supervision if such alien violates any of the conditions of the order of
supervision. Any alien described in 8 C.F.R. § 241.4(b) who violates the conditions of the order
of supervision is subject to the penalties described in § 243(b) of the INA.

District Directors are advised that a detention review is subject to the provisions of
8 C.F.R. 8 236.1(d)(2)(ii) if the alien submits a written request to have his detention status
reviewed by the District Director. Under 8 C.F.R. 8§ 236.1(d)(2)(iii), the alien may appeal the
District Director’s decision to the Board of Immigration Appeals. Where the alien has not made
awritten request to have his custody status reviewed, however, thereis no provision for appeal
of the District Director’s decision to the Board of Immigration Appeals. See 8 C.F.R. § 241.4.

8 C.F.R. § 241.4 Continued detention beyond the removal period.

(&) Continuation of custody for inadmissible or criminal aliens. The district director may
continue in custody any alien inadmissible under § 212(a) of the Act or removable
under § 237(a)(1)(C), 237(a)(1)(C), 237(a)(2), or 237(a)(4) of the Act, or who
presents a significant risk of noncompliance with the order of removal, beyond the
removal period, as necessary, until removal from the United States. If such an alien
demonstrates by clear and convincing evidence that the release would not pose a
danger to the community or a significant flight risk, the district director may, in the
exercise of discretion, order the alien released from custody on such conditions as the
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district director may prescribe, including bond in an amount sufficient to ensure the
alien’s appearance for removal. The district may consider, but is not limited to
considering, the following factors:

(1) The nature and seriousness of the alien’s criminal convictions;
(2) Other criminal history;

(3) Sentence(s) imposed and time actually served;

(4) History of failuresto appear for court (defaults);

(5) Probation history;

(6) Disciplinary problems while incarcerated;

(7) Evidence of rehabilitative effort or recidivism;

(8) Equitiesin the United States; and

(9) Prior immigration violations and history.

(b) Continuation of custody for other aliens. Any alien removable under any section of
the Act other than § 212(a), 237(a)(1)(C), 237(a)(2), or 237(a)(4) may be detained
beyond the removal period, in the discretion of the district director, unless the alien
demonstrates to the satisfaction of the district director that he or sheislikely to
comply with the removal order and is not arisk to the community.

Note: these instructions also apply to criminal alien deportation cases under former INA
8 242 where the aliens are subject to required detention under current INA 8 236(c).
See October 7,1998 memorandum entitled INS Detention Use Policy.
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